
DEVELOPMENT CONTROL AND REGULATION COMMITTEE

Minutes of a Meeting of the Development Control and Regulation Committee held 
on Thursday, 6 December 2018 at 10.00 am at Council Chamber - County Offices, 
Kendal, LA9 4RQ

PRESENT:

Mr GD Cook (Chair)

Mr A McGuckin (Vice-Chair)
Mrs HF Carrick
Mr F Cassidy
Mr N Cotton
Mrs BC Gray
Mr D English

Mr LN Fisher
Mr JS Holliday
Mr FI Morgan
Mr D Wilson
Mr D Gawne
Mr M Wilson

Also in Attendance:-

Svetlana Bainbridge - Commons Registration Officer
Mark Brennand - Lead Officer - Historic Environment and Commons
Paul Haggin - Manager - Development Control and Countryside 

Management
Louise Maving - Commons Officer
Jason Weatherill - Commons Officer
Ben Spencer - Group Solicitor/Deputy Monitoring Officer

Mr A Connell - Local Member for Appleby
Mrs B Govan - Chairman of Murton Parish Council
Mr J McDarren - Secretary of Hilton Commoners

PART 1 – ITEMS CONSIDERED IN THE 
PRESENCE OF THE PUBLIC AND PRESS

84 APOLOGIES FOR ABSENCE

Apologies for absence were received from Mr R Bingham, Mr A Bowness, Mr K 
Hamilton, Mr T Markley, Mr W McEwan, Mr D Whipp and Mr M Worth.

85 CHANGES IN MEMBERSHIP

It was noted that Mr D Gawne replaced Mr R Bingham and Mr M Wilson replaced 
Mr M Worth as members of the Committee for this meeting only.

86 DISCLOSURES OF INTEREST
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There were no disclosures of interest made at the meeting .

87 EXCLUSION OF PRESS AND PUBLIC

RESOLVED, that the press and public be not excluded during consideration of 
any items of business.

88 MINUTES

Minute 69. Minutes. A check to be made on the application number for Minute 58 (b) 
in the Minutes of 5 October 2018 (penultimate line of the 1st paragraph)

Page 9, Minute 74. 2nd paragraph, 3rd line ‘as the officer position on the applications 
were accepted’ be deleted.

Page 11, Minute 77. 2nd paragraph, 3rd line to read  53(3)(c)(ii)

Page 13, Minute 78. 6th paragraph change inhabitable to uninhabitable.

RESOLVED, that subject to corrections, the minutes of the meeting held on 14 
November 2018 be confirmed as a correct record and signed by 
the Chairman.

89 CA14/3, CA14/4, CA14/5 - APPLICATIONS TO AMEND THE REGISTER 
TO RECORD AN HISTORIC EVENT; REGISTER UNITS CL26 MURTON 
FELL, CL27 HILTON FELL AND CL122 BURTON FELL AND WARCOP 
FELL

A report was considered from the Assistant Director – Economy and Environment 
regarding Applications CA14/3, CA14/4, CA14/5 to register units CL26 Murton Fell, 
CL27 Hilton Fell and CL122 Burton Fell and Warcop Fell. The report advised that 
Cumbria County Council had received three applications submitted on behalf of the 
Secretary of State for Defence, under paragraph 2 of Schedule 3 to the Commons 
Act 2006 which sought to amend the register to record an historic event.

Paragraph 2 of Schedule 3 to the 2006 Act allowed registration of historic events 
which occurred as a consequence of a statutory disposition. The applicant claimed 
that three Vesting Deeds made on 31 March 2003 constituted such relevant 
dispositions. The applicant made further claims that as a consequence of the 
Vesting Deeds, the lands which comprised CL 26, CL 27 and CL 122 ceased to be 
common land and should be removed from the register. Notice of the applications 
had been advertised and numerous objections had been received. A Public Inquiry 
had been held and the Registration Authority (Cumbria County Council) had 
instructed an independent Inspector who had made a number of recommendations.

Members’ attention was drawn to the update sheet which had been circulated to the 
Committee before the meeting. This highlighted a correction to the wording in the 
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report at 4.3 and also included a statement which had been submitted late under the 
Public Participation Scheme. The submission urged the Committee to decide in 
accordance with the recommendations of the Inspector.

The Chair informed the Committee that members would need to arrive at a decision 
at the meeting as the legal deadline was imminent.

The Lead Officer, Historic Environment and Commons displayed a number of slides 
for members showing maps of the area. He explained about the Council’s role as 
Registration Authority, the three applications that had been received and how the 
applicant claimed that as a consequence of the Vesting Deeds, the land in question 
ceased to be common land.

Members were advised of the periods of notice for the Applications, the number of 
objections received and the organisations that had objected which included a 
number of individuals. He explained the reason for holding, and the dates of, the 
Public Inquiry. Members were informed about how Schedule 3 allowed for 
amendments to the registers to be made during the transitional period from the 
Commons Act 1965 to the 2006 Act. In Cumbria, the transitional period ran from 15 
December 2014 to the 14 December 2018.

The Committee was informed about the arguments presented by both the Open 
Spaces Society and the Applicant over whether there was the legal power to make 
the applications. The Lead Officer, Historic Environment and Commons stated that 
the Inspector had found in favour of the Applicant, as, in his opinion, there was a 
legal power to make the applications under the 2006 Act.

Members were asked to consider whether the land in question had remained 
common land after the extinguishment of the rights, by virtue of it being waste land 
of a manor. The Lead Officer, Historic Environment and Commons advised that it 
had been agreed by all parties that the commons were likely to have been waste 
land of a manor at some point in the past, and the issue that had been examined 
was whether they remained so on 31 March 2003. He highlighted that waste land of 
a manor not subject to rights of common fell under the definition of common land 
and therefore could not be deregistered. Accepting a definition of manorial waste as 
a land that is open, uncultivated and unoccupied, there had been considerable 
debate at the Public Inquiry about what constituted the land in question being 
occupied.

The Lead Officer, Historic Environment and Commons displayed a slide showing a 
map of the area and stated that evidence submitted by the applicant centred on the 
Ministry of Defence’s (MoD) use of the land, showing it as being occupied on 31 
March 2003 and also long before that date. The MoD stated that the land was 
occupied by virtue of restricting access to the common land in the Danger Area (an 
overshoot-area for live fire training), alongside general maintenance, conservation 
and entering into grazing arrangements after the common rights had been 
extinguished in March 2003.
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Members were informed that those objecting to the applications had suggested that 
other than restricted access to the Danger Area during live fire training, activities on 
the application land were similar to the activities carried out on other registered 
commons which were classified as waste land. The physical appearance of the land 
remained the same while the MoD was in control and stocking had decreased 
significantly since the common rights has been extinguished and the grazing 
licences had come into effect.

The Lead Officer, Historic Environment and Commons reported on the Inspectors 
findings; that in his opinion, the MoD control of access and activities within the 
Danger Area constituted the area as occupied, and the land could not be considered 
as waste land of a manor on 31 March 2003. In contrast low levels of activity and no 
restrictions to access in the part of Murton Fell known as Area Victor did not 
constitute the area as being occupied. He stated that it was not a matter for the 
Council to consider the series of undertakings made in 2001 by the Secretary of 
State for Defence which had been subsequently restructured following a 
consultation in 2012.

Members were advised that in coming to their conclusions they should ensure that 
the correct legal principles were applied.

For member clarification, the Lead Officer, Historic Environment and Commons 
stated that although he could not predict the MoD’s future plans, access in the 
restricted area would remain the same if it was deregistered as common land as 
there were MoD byelaws to restrict access already in place.

Public Participation

Mrs Barbara Govan, Chairman of Murton Parish Council stated that if there were no 
problems with the current arrangements then she did not think that they needed to 
change. She noted the MoD’s undertaking that public access would remain and 
hoped this guarantee would remain. The Parish Council wanted confirmation that 
current agreed access to footpaths would be kept in place. On this basis, the Parish 
Council accepted the recommendation as a compromise. She then read out her 
submission.

Mrs Govan had attended and spoke at the Public Enquiry because in recent months 
local people had heard representations at Parish Council meetings from a number 
of concerned residents which had become increasingly emotive. Therefore, she had 
tried to be pragmatic in her submission, but the residents were ordinary people who 
had lived in close proximity to the Ranges, and who had worked with the military 
personnel in a positive and helpful manner for years but who felt let down and had 
their current way of life and freedom of movement threatened without due cause.

The application was presented to residents in 2012 as a correction of an 
administrative anomaly. However it seemed that in 2018 it was removing a 
safeguard to the way of life, it would change the character of the area, it could affect 
access to the beautiful fellside that was the heritage of the villages. If there were no 
problems arising from current arrangements and the MoD submission was not to 
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change current use in any way – it seemed to the villagers that there was no 
demonstrable need or benefit to changing the status of the Commons.

The most frequent question raised at Parish Council meetings related directly to the 
reasons why the MoD  was pursuing the course of action in the first place. Parish 
Councillors had no answer to this. The military personnel at the Camp had not been 
able to give an answer and the paperwork from the MoD left councillors none the 
wiser.  Experience had taught people that nothing was done without a reason, 
especially something that had taken so much time, effort and public money to 
pursue. 

Mrs Govan said that the Inspector had considered all points raised for and against 
within the very narrow remit given to the Public Enquiry. While the Parish Council 
regretted the recommendation to de-register the parts of Hilton and Murton 
Commons that were within the danger area, it noted the undertaking within the MoD 
submissions that public access will remain within current restrictions and that the 
public footpaths be open at those times that are designated as ‘non-firing’ within this 
area.

The Parish Council welcomed the recommendation to retain that part of Murton 
Common that is designated Area Victor and as such would remain ‘open access’ to 
the public with no live firing allowed. It was believed that it would safeguard access 
to Murton Pike and the part of High Cup Nick that is within the Warcop Ranges, it 
would protect the village which was immediately adjacent to the ranges from any 
unexpected military extension of the activities.

In conclusion, after due consideration, the Parish Council supported the 
recommendations of the Inspector.

There were no questions from members to Mrs Govan .

Mr John MacDarren the Secretary of Hilton Commoners stated that he was 
disappointed in the narrow brief of the Public Inquiry, public concern had been 
ignored and he was concerned about the legality of the MoD’s actions. The MoD’s 
solemn undertaking that the fells would remain on the Commons Register in 
Perpetuity which was a legally binding agreement. The MoD had said that it would 
cancel the agreement. He considered it to be a sham that the MoD had said that it 
had consulted with the public as the community had not been invited to any 
meetings nor been party to any consultation.

The MoD had stated that it was correcting an anomaly but it had ignored the 
commoners in the process and they were never informed of the outcome. The MoD 
had reached the conclusion that it would try to deregister the land and then secretly 
published the decision on its website. The MoD said it had been prompted in 2012 
to make the changes, but this was six years after the 2006 Act and no reason had 
been given for the action. Mr McDarren had contacted a Barrister and had been 
advised that the action was illegal. The MoD had a great deal of money and could 
do what it wanted but this was not the case for the public. He stated that the MoD 
said it would be bringing the footpaths back into use but this would not be possible 
due to the legal implications.
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The public had been informed about grazing by the MoD in 2003 but nothing had 
happened about this. He did not consider the changes to be in the public interest, 
reiterating that it was an illegal action. Members were reminded to support the 
people of Cumbria, not the MoD.

A member asked Mr McDarren about his legal advice. Mr McDarren reported that he 
had spoken to a number of legal professionals and considered that the proof that 
was needed resided in the legal agreement; he was a business man and stated that 
a legal agreement could not be cancelled, it must be amended.

Mr A Connell, the local member for Appleby in Westmorland stated that the 
Inspector set out in his report that the MoD had the power to deregister the land and 
that an effective case had been made to do so. He considered that the MoD had 
shifted ground based on the 2006 legislation, stating that the rights of common had 
been bought out in 2003. He considered it critical to ascertain if the land was 
occupied and the MoD had claimed it was, with the Inspector finding in the MoD’s 
favour. He indicated to members on a map, the small area that was not occupied 
but was most often accessed due to its nature and access to Murton Pike. Mr 
Connell considered it to be a weighty legal argument and could not provide a legal 
argument to say that the decision of the Inspector was wrong, and that is what 
members’ decision had to be based on.

He stated that the Committee needed to register the promise made by the MoD that 
the land was common but it had since made the argument that the land was not 
common as it was used for military purposes and therefore was occupied. The MoD 
had made a promise it could not keep which he asked members to note.

A member commented on how she felt the community was accepting of the 
decision, however there was clearly a lot of ill feeling in the area regarding the way 
the MoD had gone through the deregistering process. Another member asked what 
had happened to the compensation money that had been awarded. Mr Connell 
stated that this money had been accepted by the individuals who had their historic 
rights bought out.

In response to the statement that the public Inquiry had too narrow a brief, a 
member concurred with Mr McDarren but stated that the Committee was bound by 
that brief also, and agreed that the MoD had not acted appropriately. The member 
reiterated the two issues raised by the Inspector. In considering the 
recommendations to the Committee, he felt the MoD’s actions had been 
reprehensible but in taking into consideration the evidence, he could not see how 
the Committee could oppose the recommendations before it. He commented on the 
activity and restrictions in the area, expressing his sympathy and regret for 
supporting the recommendations in the report.

A member highlighted the amount of money that the MoD had paid to Commoners 
in 2003 and drew members’ attention to the 1845 Land Clauses Consolidation Act 
referred to in the Inspector’s report. He talked about the changes made which then 
gave the MoD further rights and queried what the actual changes would be should 
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the land be deregistered. He considered that the same rights would apply on Area 
Victor and rights of way on the fells would stay the same. He queried what the 
compensation money paid out by the MoD in 2003 had actually bought. The Lead 
Officer, Historic Environment and Commons clarified that the compensation money 
had paid for the existing commons’ rights.

One member considered a key aspect for consideration to be the grazing rights. It 
was clarified for members by the Solicitor – Environment and Property that 
members could resolve to follow the recommendation of the Inspector but conditions 
could not be imposed and there was a legal obligation on the County Council to 
make a decision before 14 December, therefore a decision needed to be made at 
the meeting, so it could not be deferred. 

Another member thought a key point was the definition of ‘occupied’ as he was 
unconvinced that Hilton and Warcop and Burton Fells were deemed to be occupied 
because of their current use; they queried if activities constituted a ‘use’ of land or 
‘occupation’ of land. The Solicitor – Environment and Property and Lead Officer, 
Historic Environment and Commons commented that in coming to their decision, 
members should consider other aspects of activity over the land. To aid members, 
the Lead Officer, Historic Environment and Commons drew members’ attention to 
the Inspector’s conclusions where he had noted the MoD’s activity might be 
considered as occupation whereas the limited grazing rights may not be so. As an 
additional tool for members to decide on the use/occupation of the land, the 
Manager Development Control and Countryside Management drew an analogy with 
identifying a change of use in a planning application.

A member commented on the use/occupation of land in Area Victor that he had 
personally witnessed. He considered there to be regular occupation of the land; he 
had never seen a military event take place but observed flares and heard explosions 
on a weekend.

A member reiterated an earlier point of the narrowness of the brief in the Inspector’s 
report and considered the actions of the MoD to be distasteful. In the making of the 
decision he was concerned that a precedent was being set in terms of the MoD’s 
activity. He queried whether the MoD could Judicially Review the decision if it did 
not go in its favour and then the brief could be widened. It was queried by another 
member if it would be possible to include a caveat that if the land was no longer 
used by the MoD then it could return to common land. The Solicitor – Environment 
and Property confirmed that the Committee did not have the power to do this.

Throughout consideration of this matter, a number of members commented 
positively on the provision of legal information and the clarity of information in the 
report.

The recommendations as set out in the report were moved by Mr A McGuckin and 
seconded. Following a vote with 11 in favour, 1 against and 1 abstention it was,

RESOLVED that,
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1 Application CA14/4 (CL 27 Hilton Fell) and Application CA14/5 (CL 122 
Burton Fell and Warcop Fell be granted.

2 Application CA14/3 (CL26 Murton Fell) be granted in respect of that part of 
CL26 which lies to the east of the boundary of the Danger Area as that 
boundary is shown on ‘Plan of Danger Area of the Warcop Principal 
Training Area’ annexed to The Warcop Principal Training Area Byelaws 
1981 but otherwise (in respect of that part of it known as Area Victor) be 
refused.

90 DATE AND TIME OF NEXT MEETING

The next meeting of the Committee would be held on 18 January 2019 at County 
Offices, Kendal at 10.00am

The meeting ended at 11.06 am


